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Madame Chair and Members of the Committee: 

 

Thank you for the opportunity to testify this morning in support of the three measures 

under consideration. 

 

My name is Micah Berman.  I am a professor of public health law and I focus my 

research on tobacco policy.  Over the past decade, I have worked with state and local 

governments in numerous states, including New York, to design and implement effective 

tobacco control policies.  I have also served as an advisor to the FDA’s Center for 

Tobacco Products.  This summer, I will be starting a new position as an Assistant 

Professor of Health Policy and Law at The Ohio State University, but I am speaking here 

today in my personal capacity. 

 

My message today is simple:  Tobacco is not like any other product, and the tobacco 

industry is not like any other industry.  The product itself is deadly and addictive.  And 

the industry has a history of targeting youth in an effort to recruit new, life-long 

customers.  As a result, the measures under consideration today, though they would not 

be appropriate as applied to any other product, are urgently needed to prevent the tobacco 

industry from addicting another generation of New Yorkers to tobacco products.   

 

In my testimony today, I will highlight two documents that both support the need for the 

measures under consideration.  My written testimony includes more details and attaches 

the relevant documents.   

 

The 2012 U.S. Surgeon General’s Report 

 

First, I encourage you to review the U.S. Surgeon General’s landmark 2012 report 

focusing on youth tobacco use.   

 

In short, the Surgeon General found – after reviewing hundreds and hundreds of scientific 

studies – that “the industry’s marketing activities have been a key factor in leading young 

people to take up tobacco.”  In other words, tobacco industry marketing – particularly 

at the retail stores where tobacco is sold – causes youth smoking.   
 

This report pulls together and summarizes the broad evidence base that supports the 

measures under consideration.  I won’t go into details, but the report discusses tobacco 

product displays and price discounting strategies as two specific types of industry 

promotion that encourage youth smoking and increase youth smoking rates.   More than 

70% of adolescents visit convenience stores at least once a week and see these displays 

and price promotions that, according to the Surgeon General, cause youth smoking.  In 

short, local stores are being used to recruit the next generation of tobacco users.   
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U.S. v. Philip Morris Racketeering Decision 

 

Secondly, I would also like to direct your attention to the 2006 judicial opinion in United 

States v. Philip Morris.  In that decision, all of the key players in the tobacco industry 

were found to be racketeers who had illegally conspired – over a period of more than half 

a century – to deceive the public.  

 

A section of the ruling focused on marketing to youth. Citing the tobacco industry’s 

internal documents, Judge Gladys Kessler concluded that tobacco companies deliberately 

target youth as “replacement smokers” to take the place of those killed by cigarette use.   

 

Importantly, Judge Kessler found that the tobacco industry’s youth targeting efforts 

continued – and even increased – after the tobacco companies agreed to stop targeting 

youth in the 1998 Master Settlement Agreement. 

 

The industry often says that it has reformed and no longer targets youth.  But as Judge 

Kessler’s decision – and many other legal decisions – make clear, this is an industry with 

zero credibility, and every such statement in the past has been shown to be false.   

 

A Note on Retailers 

 

Note that my comments have focused on the tobacco industry.  In my view it is the 

industry, not the retailers, that is the source of the problem.  Retailers who want to do the 

right thing – by, for example, putting their tobacco products out of sight – have been 

unable to do so because it would put them at a competitive disadvantage.  The proposals 

being considered today would support those many retailers who want to be a part of the 

solution, not the problem.  

 

Legal Issues 

 

Finally, I want to briefly address First Amendment concerns with respect to the tobacco 

product display restriction.  To put it briefly, assuming a First Amendment analysis is 

required, the analysis ultimately boils down to a balancing between the government’s 

interest and the speech being restricted. 

 

In my view, the balance could hardly be more uneven.  On one hand is the City’s interest 

in protecting youth from an addictive and deadly product that kills half of its regular 

users.  

 

On the other hand is the tobacco industry’s interest in using product displays – and the 

powerful impressions conveyed by them – to entice and addict the next generation of 

tobacco users (and to make it harder for current users to quit smoking). 

 

All that is being restricted is a marketing practice that conveys little if any actual 

information, operates largely on a subliminal level, and has its primary impact on youth.   
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In my view, the balance points clearly in the direction of upholding a restriction on 

tobacco displays.   

 

I do not suggest that the same would be true for restrictions on any other product.    But 

tobacco is a unique product and the tobacco industry is a unique industry.  I ask the 

Committee to act accordingly and approve these three measures. 

 

Thank you.  


